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MEMORANDUM FOR DISTRIBUTION 

SUBJECT: Class Deviation - Limitations on Pass-Through Charges 

The attached memorandum from the Director, Defense Procurement and 
Acquisition Policy (DPAP) of December 23,2009, directs contracting officers to follow 
the new Federal Acquisition Regulation (FAR) interim rule, issued October 14, 2009 with 
Federal Acquisition Circular 2005-037, and which addresses statutory limitations on 
excessive pass-through charges in contracts awarded by the Department of Defense and 
other Executive Agencies. The FAR interim rule supersedes corresponding Defense 
Federal Acquisition Regulation Supplement (DFARS) coverage. As a result, DPAP 
authorizes a class deviation and eliminates the specified DF ARS guidance. 

Effective immediately, contracting officers shall use the FAR guidance cited in the 
attachment instead of the eliminated DFARS guidance. The attachment also provides a 
deviation from FAR 15.408(n)(2)(i)(B)(2) that adds an exception for fixed-price incentive 
contracts awarded on the basis of adequate price competition. 

These deviations are effective until incorporated into the FAR and DF ARS, unless 
otherwise rescinded. Please disseminate this information to all acquisition professionals. 
My point of contact is Evelyn Ortiz who is available at telephone number (703) 614-9640 
or by email atevelyn.ortiz@navy.mil. 

~~./5~ 
Elliott B. Branch 
Executive Director 
DASN(A&LM) 

Attachment: 
As stated 

Distribution: 
See page 2 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 

3000 DEFENSE PENTAGON 


WASHINGTON. OC 20301-3000 


In reply refer to 
DARS Tracking Number: 2009-00015 

MEMORANDUM FOR COMMANDER, UNITED STATES SPECIAL OPERATIONS 
COMMAND (ATfN: ACQUISITION EXECUTIVE) 

COMMANDER, UNITED STATES TRANSPORTATION 
COMMA-tID (AlTN: ACQUISITION EXECUTIVE) 

DEPUTY ASSISTANT SECRETARY OF THE ARMY 
(PROCUREMENT). ASA (ALT) 

DEPUTY ASSISTANT SECRETARY OF THE NAVY 
(ACQUISITION & LOGISTICS MANAGEMENT). 
ASN (RDA) 

DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 
(CONlRACTING). SAF/AQC 

DIRECTORS. DEFENSE AGENCIES 
DIRECTORS. ooD FIELD ACTIVITIES 

SUBJECT: Class Deviation - Limitations on Pass-Through Charges 

Effective immediately, for the purpose of implementing requirements pertaining to 
limitations on pass-through charges. DoD contracting officers shall use FAR 
15.408(n)( I): 15.408(n)(2)(i)(B): 15.408(n)(2)(iii): 31.203(i): the provision at 52.215-22: 
and the clause at 52.215-23 and its Alternate I. in lieu of DFARS 215 .408 ( 3) and (4); 
231.20) -2: 231.203(d): the provision at 252.215-7003: and the clause at 252.215-7004 
and its Alternate L 

The DFARS text implements section 852 of the National Defense Authorization 
Act for Fiscal Y car 2007 and has been superseded by aFAR rule that implements section 
852 as well as section 866 of the National Defense Authorization Act for Fiscal Year 
2009. Thjs class deviation therefore eliminates the identified DFARS text, provisions. 
and clauses as obsolete. appropriately focusing on the FAR interim rule. 

Additionally. this memorandum provides a deviation from FAR 
15.408<n)(2)(i)(B)(2) to add an exception for fixed-price incentive contracts awarded on 
the basis ofadequate price competition. The deviations to the FAR and DFARS are 
attached. This de\<;ation is effective until incorporated into the FAR and DFARS. or 
otherwise rescinded. My point ofcontact is 

S v . Assad 

Mr,_ Mark Gomersall, 70 302, or via 
e-mail at\1ark.Gomersallpiiosd.mil. 

Di or, Defense Procurement 
and Acquisition Policy 

Attachments: 
:\5 stated 

http:at\1ark.Gomersallpiiosd.mil
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• • • • • 

• • • • • 

Deviations to the FAR and DFARS are indicated by [bold print in brackets] and 
sHiketftFeegh. 

1. Deviation to the FAR. 

15.408 Solicitation provisions and contract clauses. 

(n) Limitations on Pass-Through Charges. 

(2)(i) Except as provided in paragraph (n)(2)(ii), the contracting officer 
shall insert the clause 52.215-23, Limitations on Pass-Through Charges, in solicitations 
and contracts including task or delivery orders as follows: 

(B) For DoD, insert the clause when

(1) The total estimated contract or order value exceeds the 
threshold for obtaining cost or pricing data in 15.403-4; and 

(2) The contemplated contract type is expected to be any 
contract type except

(i) A firm-fixed-price contract awarded on the basis of 
adequate price competition; 

(ii) A fixed-price contract with economic price 
adjustment [or a fixed-price incentive contract] awarded on the basis of adequate price 
competition; 
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2. Deviation to the DFARS. 

215.408 Solicitation provisions and contract clauses. 

* * * * * 

(3) Use the pFe'lisieB at 252.215 7993, &teesswe Pass Tkfeaga Charges 
IdeBtifieatieB ef SuoeeBtfaet Bffi:lft; is salieitatieBs (inelt:ld:iBg task er Eleli'lery erElers) 

(i) With a taml 'Ialue that eKeeeds t:he thresBald fer ahmifliag eest ar prieing 
data in aeeerdaAee with fAR 15.493 4, exeet't VIBes the resaltisg eaBtfaet is expe~ te 
ge-

(A) A. firm. fixed priee eaBtfaet M¥8FEled as the oasis af adequate priee 
eempetities; 

oasis efadequate priee eempetities; 

(C) /'" firm. fBHHI priee eestfaet fer the aeqaisities ef a eemmereial item; er 

(D) A fixed priee eeRtffiet with eeesemie priee adjastmeBt; fer the 
aeqaisities efa eammereial item; ar 

(il) With a tetal value at ar oelwN the thresfiale fer e&taisiRg east af prieisg Gate 
in aeearElaaee 'NitA: fAR 15.493 4, 7Nhes the eeBtfaetiBg affieer determiR8S t:hat iselasies 
efthe pre¥isias is appFepriate. 

(4)(i) Use the elaase at 252.215 7994, BxeessF"le Pass 1ltfeugh Charges, is 
salieitatiass Md eeSRets (inelaeisg task ar eeli';ery 8fders) 

(A) With a tetal ·;alue Uiat exeeeds the thresfield fer ehtainisg east ef 
prieisg Gam is aeeareasee with FAR 15.493 4, exeept fer 

(1) firm fixed priee eastfaets awarEled as the hasis afadequate priee 
eampetitias; 

(2) Fixed priee eeBtfaets vlith eGeBamie priee aEljustme&t, awarded eB 
'the hasis ef aEleqaate priee eempetibas; 

(3) Firm. fixed priee eaBtraets fer the aequisitias afa eammereial item; 
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• • • • • 

• • • • • 

(4) FhiN priee eomraelS with eeosemie priee BEljtISHBeftt, fer the 
aeEf6isitioa of a eommereial item; or 

(B) With a tatsl ',alse at or below die threshold fer ebtaiftmg eost or prieiag 
data ia aeeerdaftee with FAR 15.493 4, 'ivhen the eootFaetiag offieer aeteFRliaes that 
iaeiusioa ofthe elause is apprepAate. 

(ii) Use the elause vA:th its It\ltemate I Viftea the eOMfaeliag offieer Eietermiaes 
that the prospeewle eefttFaeter Bas aemoastratea that its t\metiofts pre-vide addea ';alue te 
the eeatraetiag effert and there Me ftO exeessh", pass through eharges . 

131.101 1 DeteFBliBiBg anewahilky. 

(a) 1ft additioa te the rellsiHmeRts at FAR 31.291 2(a), a eost is aUoViable oaly viftea 
it eomplies with the elause at 252.215 7994, Exeessilfe Pass Thrmfgh Charges. 

231.293 Iaaif'eet eosts. 

(d) Indireet eosts related to e*eessi"e pass tRrosgn eharges, as defiaed ift the elause 
at 252.215 7994, are satlliowable . 

151.115 7003 E§eessi:Ye Pass ThFeugh ChaFges ldeBtilieatieB ef SulteeBtFtlet 

Eifert. 

As preserieee ift 215.498(3), use the followiftg }H'w/isioa: 


BXCBSSI'IE PASS THR:OUGH CWJ«JBS 

lDENTIFICI'..TION OF SUBCONllV\CT EFFORT (M;r",y 2008) 

(a) Defiaitioas. "AdeN ·/alue," "eJieeSSF/e pass through eharge," "subeoatraet;" and 
"sueeofttraetor," as USN in this provisioa, are deflRN ia the elause ofthls solieitatioa 
entitled "BJieessi"/e Pass ThFe1:lgh Charges" (DFP...RS 252.215 7(94). 

(b) GeBeral. The o:tIerer's proposal shall eJiGl1:lde eJf:eessiw pass tftrosgb eharges. 

(e) PerfeFRlaAee of'ivork by the COBtraeter or a sueeootraetor. 
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(1) The offeror saall ideatity iH its proposal the total eost of the work to be 
performed by the offeror, and the total eost of the 'l,ork to be performed by eaeh 
sooeoatFaetor, \:ll1der the eofttFaGt, task oFEier, or delivery order. 

(2) If the offe£er iateads to sabeoatFaet more than 7Q llereeat of the total eost of 
work to be llerfermed aader the eofttFaet, task oFEier, or deli7trery order, the offeror saall 
ideatify ia its pr9IJosal 

(i) The 8fflOl:lllt of the offe£er's iBdiFeet eosts aBd profit applieable to the 
work to be perfermed by the sabeofttFaet6F(s); and 

(ii) A deseriptioa of the added '1alae pFe'/ided by the offeror as related te 
the work to be peHermed by the sooeofttFaetor(s). 

(3) If any sabeoatraetor proposed aBder the eofttFaet, task order, or deli'lery 
oFEier iBteads to sabeoBtFaet te a lower tier sooeofttFaetor more than 7Q pereeat of the 
total eost ofwork to be peHermed l:lftder its sabeofttFaGt, the offeror saall ideatity iB its 
pf9IJosal 

(i) The 8fflOl:lllt of the sabeofttFaetor's mdkeet eests and profit apillieable to 
the work to be perfermes by the lm'ler tier sooeOBtFaeter(s); ans 

(ii) A deseriptioa of the atlaea '1alae pro'liaes by the sooeeatFaetor as 
relatea to the work to be lleHermea by the lower tier sOOeofttFaGtor(s). 

(ead ofpFevisioB) 

252.215 7994 E~eessive Pass ThF88gh Charges. 
As preseribed ia 21S.4Q8(4), ase the rellowiBg el8l:lse: 

BXCB88IVB P:l\88 T~UGH GHARGB8 (MAY 2QQ8) 

(a) DefiaitioBs. As ases iB this etaase 

"Assea ..ralae" means that the COBtFaetor performs sabeofttFaet managemeat 
fuaetieas that the CofttFaetiBg Offieer setermiBes Bfe a beaefit to the GovemmeBt (e.g., 
pFeeessiflg oFEiers ofparts or serviees, maifttaiBiBg iB7treatOry, reaaemg seli'lery leaa 
times, managiBg maltiple s01:lfGes for eOBtFaet re'1airemeftts, eoorsiBatiBg seli'leries, 
perfermiBg '1Hality assl:lfilftee fimetioBs). 

"eKeessi'/e pass tftreagh eaarge," with respeet to a GOBtFaetor or sooeofttFaetor 
that adas ao or Begligible 'ralae to a eofttFaet or sabeofttFaet, means a eaarge to the 
G07leFBmeBt by the GofttFaetor or sooeofttFaGtor that is fer iBsifeet eosts or profit OB work 
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perfurmed by a sl:lbeootFaGter (adler than Marges for the eas'tS af maaagiag sl:lbeootfaels 
and appliea&le iadiNet ease aR6 prafit eased aa saeh easts). 

"Na ar aegljgiele ¥alae" means the CentfaetOf Of saeeaBtfaetar eeroBat 
demaRstrate te the CaatraetHtg Oflieer that j'tS effoft added Ylilkte te the eeRtfaet Of 
saeeaatraet ia aeeampliskiftg the v.talk perfurmed 811.der the eaRtraet (ieeladiag task ar 
delivery areers). 

"8aeeeBtraet" meaBS any eaBtfaet; as eetiaee ia seetiae 2.101 af the Feeeral 
AeqaisitiaR Regalatiae, Eared iete ey a sabeaBtfaetOf ta farBiSft sapplies Of sep/jees fur 
perfetmaflee afthe eaBtfaet Of a saeeaBtraet. It inelades eet is Bet limaee ta perehase 
arders, ane ehanges aBe madifieatiaBs ta pHftJftase ereers. 

"8abeeBtraetef" meaRS any sepplier, distrieater, 'leBeer, ar tiffB that furnishes 
sapplies Of s8f¥iees te af fur the CaBtl'aGter af anether saeeentraeter. 

(9) Geaeral. The G&"IemmeBt '.viII Bat pay eKeesSPre pass thfeagh MargeS. The 
CootraetiBg Offieer shall eetermiBe ifeBessi:rre pass threagli eha:rges SKist. 

(e) Reqaifed repertiBg afperfurmeBee afwerk by the CaB_etar ar a sl:lbeaBtraetar. 
The CaBtraetar shall Batify the CaatfaetiBg Offieer iB vRiting if 

(1) The CaBtfaeter ehanges the ameeftt af saeeaBtraet effert after aVl8fe Sl:leR 
that it eKGeeds 70 pereeDt afthe tatal east afwOfk te ee perfurmed 1:Ifteer the eentraet; 
task aeder, Of delh'ery erder. The Bootieatioo shall ieeDtify the fe-vised east afthe 
sebeaa_et effert aBe shall meleee :rreritieatiaa that the Coo_star will previae aEleed 
'/alae; Of 

(2) PoBy sabeaB_eter ehaftges the ammmt af latller tier sabeentraetOf effort 
after award saeR that it eBeees 79 pereeDt af the tetal east af the WOfk ta be perfuffBee 
ender i'tS sabeaBtfaet. The Betifieatioo shall ideatify the rtwiseEl east af the sl:lbeentraet 
effoft and skall melaee ,+cerifieatiaB that the sl:lbeaBtraetar will previde addee 'falee as 
relateS ta the walk ia be perfurmee ey the 19'over tier sebeaatraet9l:(s). 

(6) ReeEWery afe*eessF/e pass thfoogh eharges. Ifthe CentraetiBg Oflieer 
eetermines that eKeesshce pass t:hfeu.gh Marges eJC:ist 

(I) Far fiXN priee eaBtraets, the G9'femfBeDt shall be eatitlee te a priee 
reElaetiaB for the amal:lBt af eBessiw pass thraagh Marges iBeladed is the eaB_et priee; 
aae 
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• • • • • 

(2) for other th89 fHEee flAee eontHes, the ex:eessiv'e flass tbrOl:lgft e_ges are 
Wlallowaele in aeeOf6aBSe with the pFe'lisiens in Sii&flart 31.2 of the feeeral Asql:lisition 
Regulation (Fl\R) aBe Sl:ll3fJart 231.2 of tAe Defense FAR Sl:lpfllement. 

(e) l'\eeess to res0f6s. 

(1) The Centfe.et:i:ng Offieef, Of MHheri:;see ref!resentative, saall Ba,re die right to 
eJtiUftine 8:i8e aueit all the ColHFaeter's reeer-6s (as fieflBe6 at FAR 52.215 2(a» B:esessary 
to eeteffBine \\rfiethar the CoBtraeter preposeS, eille&, or slaime6 ex:sessive flass tMeugh 
eBarges. 

(2) fer those sl:leeeBtraets to v.rfiiea fl8I'agF8f1h (0 oftRis etause aflfllies, the 
ContFaetiftg Offieer, Of al:ltReriHEl FeflFesenstive, saall Bave the Aght to ex.amine aBe 
8I:leit all tRe Sl:i9sontHetoF's reeoAis (as fiefinee at FAR 52.215 2(a» neGessary to 
eeteffBme \\rfiether the sUgeeBtraetor flreposee, eillee, er elaimee eJWessive flass through 
eaarges. 

(0 FloweEYllfl. The ColHH.eter saall insert the sl:lestaftee ofthis slause, inelueing 
this paragraph (0, in all sueeontfaets UReer tRis soBtrae!; ex.eept for 

(1) fiml fix:ee prise sueeoBtraets aW8l'6ee oa tae easis of aeeql:late flAGe 
eompetitioa; 

(2) Fix.ee pAse sueeoBtraets vAth eeoaomie flAee adjusBBeBt; 8'Nar6ee oa the 
Basis of afieql:l8te priee eompetitioa; 

(3) Firm fiJEee flAee Sl:igeoBtraets for tlte aequisitien ofa eOfllfRereial item; or 

(4) fix:ee priee sueeeBtraets with eeonomie flAee atijust:meBt; fur the 
aequisitioa ofa eOfllfRereial item. 

(BRe ofetause) 

ALTERNATE I (W..Y 2ggS). As flreseMe6 ia 215.4gS(4)(ii), sl:lesti1:Hte tRe fell&\1Aag 
paragrafla (e) fer paragraph (e) oftile easis elause: 

(9) General. The GeveHHHeat vAll BOt pay ex:eessi"t'e pass tMeagft eberges. The 
CoBtraeting Offieer aas eeteRBme6 that tRare will ee no ex:sessi¥e pass through eR8I'ges, 
pro'liEie6 4:l:te Comraetor PeHeffBS the eiseloseEi valae Yeee Naetioas . 
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