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I. Purpose:

To restrict, manage and control the use of government unique clauses in commercial item contracts as required by Director, Defense Procurement, Acquisition Policy and Strategic Sourcing (DPAPSS) memorandum of March 17, 2008.  

II. Background:  

DPAPSS directed that we (1) perform a survey of our contracting activities to determine if our commercial item contracts include government unique clauses, and if so, to specify the rationale for inclusion; and (2) develop a specific plan of action to restrict, and the procedures to manage and control, the number of unique contract clauses that may be included in contracts for commercial items.  Section 821 of the National Defense Authorization Act (NDAA) for Fiscal Year 2008 (Public Law 110-181) directs the Under Secretary of Defense for Acquisition, Technology and Logistics to develop and implement a plan to minimize the number of government unique contract clauses used in commercial contracts by restricting the clauses to those (1) Government-unique clauses authorized by law or regulations, or (2) any additional clauses that are relevant and necessary to a specific contract.  Subpart 12.301 of the FAR requires, to the maximum extent practicable, that contracts for commercial items include only those clauses that are (1) required to implement provisions of law or executive orders applicable to the acquisition of commercial items, or (2) determined to be consistent with customary commercial practice.  DPAPSS’ policy is to limit the number of unique clauses in commercial item acquisitions consistent with stated statutory and regulatory requirements.  This Plan establishes actions Navy/Marine Corps contracting activities will take to comply with policy.
III. Goals or Objectives:   

Preliminary survey results reveal inconsistency in use of commercial item acquisition clauses, a need for refresher training for our contracting workforce on commercial item acquisition policies and procedures, and minor revisions to our Navy/Marine Corps Acquisition Supplement (NMCARS).  As a result, the target goals/objectives of the Department of the Navy will be to:

(1) Establish a Navy baseline of standard/unique clauses for commercial item acquisitions.   This product will result in a template of approved commercial item acquisition contract clauses for use by Navy/Marine Corps contracting activities.  It will facilitate our ability to establish, manage, and control a baseline of approved clauses. DASN A&LM (Policy) will lead a working group of subject matter experts to achieve this objective during FY 2009. 
(2) Revise the Navy/Marine Corps Acquisition Regulation Supplement (NMCARS) to prescribe senior level approval requirements for use of unique clauses in commercial item acquisitions. The NMCARS establishes general approval requirements for component development/use of contract clauses. Anticipated revision date is during 4th quarter FY 2008.  
(3) Increase awareness in our contracting workforce of policies and procedures on commercial item acquisitions through informal or formal training sessions for the contracting workforce. To achieve this objective, Navy/Marine Corps contracting activities will require its contracting workforce to complete agency-developed awareness training on commercial item acquisitions during FY 2009.

IV. Plan of Action:  

The following specific actions will be initiated as noted below: 
(1) Deputy Assistant Secretary of the Navy for Acquisition & Logistics Management (DASN (A&LM)) will issue a memorandum to all Navy/Marine Corps contracting activities to distribute this Plan for appropriate action. Anticipated release date: By Mid-August 2008.  

(2) The Commercial Items Unique Clauses Working Group will evaluate consolidated survey results to develop a Navy Base Line of Standard Unique Clauses for Commercial Item Acquisitions, document a process to manage and oversee clause use, and assist in updating existing agency-specific training/briefing materials on commercial item contracting.  Anticipated completion:  During Fiscal Year 2009.    
(3) DASN A&LM will revise the pertinent sections in NMCARS to address senior level approval requirements of unique clauses in commercial item acquisitions. The HCA will be authorized to re-delegate authority to approve use of unique clauses in Navy/Marine Corps commercial item acquisitions to no lower than individuals serving as the contracting activity’s Chief of the Contracting Office (CCO) or an SES/Flag Officer equivalent within the contracting chain of command.  Anticipated release date:  During 4th quarter FY 2008.  

(4) Navy/Marine Corps CCOs shall submit locally approved unique clauses to DASN A&LM/Policy within 30 days of approval for inclusion in the Navy base line of standard/unique clauses for commercial item acquisitions. 

(5) DASN A&LM/PPMAP will add use of commercial item acquisition clauses/provisions as a special interest item beginning with 4th quarter FY 2009 contracts.  This special interest item will remain on the list for approximately three years to validate compliance during activity performance assessments after which it will transfer to the transitional interest items list for random use during future PPMAPs.  

(6) Navy/Marine Corps CCOs will incorporate, as part of their annual internal assessments/compliance reviews, within 180 days after the Navy base line of standard/unique clauses for commercial item acquisitions is established, the requirement to perform random sample reviews of commercial item acquisitions to validate compliance with current policies and procedures governing unique clause use.  
(7) Navy/Marine Corps CCOs will ensure their contracting workforce complete awareness training on commercial item acquisition policies/procedures during FY 2009.  
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