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Contractor Labor/Management Relations
What do Navy officials have to do with contractor labor/management relations?  That’s between the contractors and the unions representing contractor employees, right?

Yes, but…

…there are times when Navy/Marine Corps officials get involved in that world, like it or not.  If there is a strike against a Navy contractor, it may affect contract performance.  If there is picketing of an on base contractor at the entry gates, the Navy may need to set up a “reserve gate” to keep the picketing from affecting parties that are neutral in the dispute such as Navy personnel and other contractor personnel.  There are also other occasions where Navy officials interact with unions or contractors on contractor labor/management relations.  It is important, for example, to know how to properly handle a union’s request for base access if they are attempting to “organize” a contractor that is located on base.

The collective bargaining rights and obligations or employees, employees’ representatives (unions) and employers (including DOD contractors) are set by law such as the National Labor Relations Act and the Railway Labor Act (railroad & airlines). 

Navy action on such matters should conform to two broad policy directives, one is contained in the FAR at 22.101 and the other is SECNAV Instruction 4200.36A.  Both of these policy directives require that Navy/Marine Corps officials remain neutral in any potential or actual disputes between contractors and the unions (or employees associations) involved.  It is also routine practice to allow union officials access to the base for the purpose of attempting to organize a specific contractor’s employees or to enter the base to meet with contractor employees that they currently represent.  Organizing is the process of a union attempting to gain recognition of an employer -- that the union is the exclusive bargaining agent of the employees.  Recognition may either be voluntarily granted by the employer or gained through a National Labor Relations Board election.
To keep an orderly, businesslike and safe base environment, certain union activity on base is restricted.  For example, union officials and the employees that they represent are not permitted to conduct picketing or other demonstrations within the installation or DON controlled sites.  Unless the union representatives are specifically invited, they are not permitted to enter secured or controlled areas or enter work areas or work sites.  Also, they may not conduct the following activity on DON installations -- hold meetings, collect dues, make speeches, or engage in activities that are disruptive to the contractor or DON operations.

Contracting Officers should also report potential or actual labor disputes to the Base Commander and the Navy Labor Advisor.  This will allow all Navy officials to be better prepared to take any action needed (such as setting up a reserve gate), but to refrain from becoming directly involved in the merits of the dispute.

The SECNAV instruction is far too detailed to completely cover in a brief newsletter article such as this, but in the event a union is asking for access to the base or a strike or other labor dispute affects your base or the contract(s) you oversee, you will need to review it and FAR 22.101 in detail.

If you need any assistance on these contractor labor/management relations issues, the Navy or NAVFAC Labor Advisors can assist you. 
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Service Contract Act
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NEW Service Contract Act Exemptions of “Certain Services”

Interim FAR rules have been implemented allowing exemption from the Service Contract Act (SCA) for some services and clarifying rules for the use of the SCA exemptions for the servicing of “automated data processing equipment” (ADPE) and other “business machines”, or “scientific equipment or medical apparatus” which uses microelectronic circuitry.  These exemptions have several conditional requirements and usage can therefore be confusing.
Here are the NEW types of services that are eligible for exemption:
-Automobile or other vehicle (e.g. aircraft) maintenance services [can not be used for contracts or subcontracts for a Government motor pool or similar facility].

-Financial Services involving the issuance and servicing of cards [including credit cards, debit cards, purchase cards, smart cards, and similar card services].

-Hotel/motel services for conferences, including lodging and/or meals, that are part of the contract or subcontract for the conferences [can not be used for ongoing contracts for lodging on a continuing or as needed basis].

-Maintenance, calibration, repair, and/or installation services for all types of equipment where the services are obtained from the manufacturer or supplier of the equipment, but only if awarded on a sole source basis [can not be used for installation that is subject to the Davis-Bacon Act under 29 CFR 4.116 or FAR 22.402(b)]

-Transportation by common carrier of persons by air, motor vehicle, rail, or marine vessel on regularly scheduled routes or via standard commercial services [can not be used for charter services].

-Real estate services related to housing Federal agencies or disposing of real property owned by the Government, including real property appraisals.

-Relocation services, including services of real estate brokers and appraisers to assist Federal employees or military personnel in buying and selling homes [can not be used for actual moving and storage of household goods and related services].

Here are the qualifying “conditions” for use of the NEW exemptions:

The exemptions identified above do not apply unless all of the following conditions apply to the procurement:

-the contract will be awarded on a sole-source basis OR except for “maintenance, calibration, repair or installation” exemption above, the contract will be selected for award based on other factors in addition to price or cost, with the combination of other factors at least as important as price or cost in selecting the contractor.
-the services under the contract are offered and sold regularly to non-Governmental customers, and are provided by the contractor (or subcontractor) to the general public in substantial quantities in the course of normal business operations.

-the contract services are furnished at prices that are, or are based on, established catalog or market prices. [These terms are defined in the regulatory language.]

-each service employee who will perform the services under the contract will spend only a small portion of his/her time servicing the Government contract.  [A small portion is generally less than 20 % of the employees available work hours.]

-the contractor will use the same compensation (wage and fringe benefits) plan for all service employees performing work under the contract as the contractor uses for these employees or equivalent employees servicing non-Governmental customers.

-the contracting officer (or contractor with respect to a subcontract) determines in advance, based on the nature of the contract requirements and knowledge of the practices of likely offerors, that all or nearly all offerors will meet the conditions above.  If the services are currently being performed under contract, the contracting officer (or contractor with respect to a subcontract) shall consider the practices of the existing contractor in making this determination.

-the apparent successful offeror certifies that the conditions noted above are met and

-other than sole-source awards the contracting officer determines that the same certification is obtained from substantially all other offerors that are (1) in the competitive range if discussions under FAR 15.306(a) will be conducted or (2) considered responsive, if award is to be made without discussions under FAR 15.306(a).

 Regardless of whether the services identified and the “conditions” above are met, the exemptions do not apply to procurements which:

-(1) are procured under the Javits-Wagner-O’Day Act (JWOD) or 

-(2) are for operation of a government facility or part thereof or

-(3) are re-procurements for contracts that are currently subject to a Collective Bargaining Agreement (CBA) based wage determination under Section 4(c) of the SCA.

See FAR 22.1006(a)&(e), 22.1003-4, 52.222-52, 52.222-53 for all the details.

Clarification of the ADPE, Scientific Equipment, Medical Apparatus & Office/Business Machines exemption:
The use of this exemption has been available in FAR 22.1003-4 for many years and has not significantly changed.  However, three items of clarification may be worth mentioning to help with application of the exemption to existing or new contracts:

1.  This exemption is not limited in regards to JWOD procurements, operation of a government facility, or those that are subject to collective bargaining agreements as is the SCA exemption for “certain services”.  Therefore the exemption may continue to be used on existing contracts or for new contracts regardless of whether they are JWOD, involve operating a government facility, and regardless of whether a collective bargaining agreement exists for any predecessor contractor employees (as contemplated in FAR 22.1008-2).

2.  The exemption is limited to those that meet virtually the same list of “conditions” that must be met for the “certain services” exemption list above.  Specifically:

-the items of equipment to be serviced under the contract are used regularly for other than Government purposes and are sold or traded by the contractor in substantial quantities to the general public in the course of normal business operations.

-the services will be furnished at prices which are, or are based on, established catalog or market prices for the maintenance, calibration, or repair of such equipment. [These terms are defined in the regulatory language.]

- the contractor will use the same compensation (wage and fringe benefits) plan for all service employees performing work under the contract as the contractor uses for these employees or equivalent employees servicing the same equipment of non-Governmental customers.
-the apparent successful offeror certifies to the conditions listed for application of the exemption.

-the contracting officer makes an “affirmative determination” for use of the exemption prior to contract award.

3.  The exemption applies only to servicing the following types of equipment:

-Automated data processing equipment [although there is not an explicit definition for this type of equipment, it is further discussed in Department of Labor’s “All Agency Memo” #149]

-Scientific equipment and medical apparatus or equipment if the application of micro-electronic circuitry or other technology of at least similar sophistication is an essential element. [The regulatory language identifies the following Federal Supply Classification Groups of equipment that are considered appropriate for exemption – “Medical Diagnostic Equipment”, “X-Ray Equipment”, “Chemical Analysis Instruments”, and Geographical and Astronomical Instruments”.]

-Office or business machines not otherwise exempt, but only when the services are performed by the manufacturer or supplier of the equipment.
See also the “certification” and exemption clauses prescribed at 22.1006(a)&(e) and found at 52.222-48 and 52.222-51.
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Davis-Bacon Act –
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Employee interviews and job site visits:

Davis-Bacon Act responsibilities for Navy/Marine Corps Contracting Officers include “compliance checks” and “labor standards investigations” – “as may be necessary to assure compliance with the labor standards requirements of the contract”.

Two important elements of conducting those checks and investigations are site visits and employees interviews.  Here are some suggestions for making these activities productive, effective and efficient:

On-Site Inspections: Note and record whether the required posters and WDs are posted at job sites.  

At the job site, note the type of work performed, tools and equipment used, and number of employees performing work on the site (by job classification or trade, if possible). Note the time of day and progress of the project in comparison to job classes, workers and hours reported on payrolls.  It is also recommended that these observations be “squared” (compared) with daily progress reports to determine whether there are possible compliance issues.  For example, if the types of workers and numbers of workers observed or on daily progress reports do not compare to certified payroll classifications, number and hours of employees; then a more detailed investigation may be needed.

Employee Interviews:  Interview employees to determine appropriate classification, to verify payment of proper wage rates and benefits, and to determine that all hours were counted and paid properly.  Use interviews to verify payroll information, to determine the number of other employees within work classifications, and to identify any unlisted employees or subcontractors.  An SF-1445 form is a convenient means of recording your interviews, however, it may need to be supplemented or tailored to your needs as planned during your compliance check or investigation.  

FAR 52.222-8(c) & 29 CFR 5.5(a)(3)(iii) Payrolls & Basic Records --  The Contractor or subcontractor shall permit the Contracting Officer or the Department of Labor to interview employees during working hours on the job. 

Interview Techniques

Develop skills in conducting employee interviews so that each contact yields the most accurate, complete and reliable information as to status of compliance, with a minimal interruption of contract activities.

· Plan the interview.  Review certified payrolls and notes from site visits and inspections to identify employees to interview and the questions you want to ask.  Make notes regarding inconsistencies between earlier interviews, site visits, and payrolls, which prompt questions.  Refer to notes as needed during the interview, but maintain confidentiality of payroll data and other interviews. The reviewer should select the interviewees – not the contractor or subcontractor management.  The contractor/subcontractor’s job site superintendent can be asked to provide a list of the employees working on that particular day.  You may then select individuals that you have noted concerns about from the certified payroll.  When those selected for interviews and questions to be satisfied are planned before visiting the site, the interview process can then be better managed and controlled so that a clear pattern of compliance or non-compliance results from the process.


Identify yourself and purpose and maintain confidentiality.  Make it clear that you work for the agency and that your purpose is to ensure compliance with contract labor standards.  Maintain neutrality regarding employee complaints on labor or other matters.  Maintain confidentiality of interviews by interviewing employees away from others, out of hearing distance.  Do not interview more than one person at a time.  Interview more than one person, if possible, at each visit.  This will allow some degree of cover for the source of information that may show violations.  Although improper to do so, contractors sometimes retaliate against employees (including firing) that they believe are the source of information showing DBA violations.  Therefore, confidentiality of the interviews should be taken seriously.

· Allow employees ample time to respond to questions in their own words.  If the employee is reluctant to answer questions, or is otherwise uncooperative, repeat your purpose and offer the employee the opportunity to contact you at a later time by telephone or at your office.  If the employee remains uncooperative, cease any further attempts to interview and make notes of the refusal in your file.  (If all employees at a job site refuse to be interviewed, contact the Navy or NAVFAC Labor Advisor.)
· Determine appropriate classifications by asking employees to describe the work they perform, the tools or equipment used, and where they perform the work.  Ask if their work varies from day to day, and ask the names of other employees who do the same work.  The interviewer should note the specific work the employee was performing just before the interview.  Statements such as “on break” or “having lunch” do not help to identify the proper work classification and are no value in determining or documenting DBA compliance.

· Determine hours worked by asking each employee what time of day they begin work (and where), the length and frequency of breaks during the day, and the time they end the workday (and where).  Ask the frequency/extent of any variations from this schedule over the contract performance time.  Asking whether all time they work is accurately recorded on time sheets and paid accordingly will help establish whether all hours actually worked are paid.
· Verify wage rates received and fringe benefits provided by the contractor/subcontractor.  Fringe benefits can be particularly difficult to verify and the questions should be directed to whether contractor employees receive paid health, life or disability insurance; pension contributions; paid vacations or holidays and the so forth as opposed to the more generic term of “fringe benefits”.  If employees are not sure of their rate, they may have a check stub with them and if they offer; that may be a convenient means of verifying the pay rate.  Any check stubs reviewed during the interview should be immediately returned to the employee.
· Ask each employee to review the interview statement and to make any changes they feel necessary.  Emphasize to each employee that they should sign the statement only if it is complete and accurate.

· Answer employee questions promptly and completely if they ask about their rights under the contract labor standards.

Do not discuss any labor violation discovered during the interview with the employee(s).
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Tidbits

Extraordinary Federal Leave Days and Contractor Employees:

President Bush recently issued an executive order excusing most Federal executive agency employees from duty on Christmas Eve.  The President and executive agency management also sometimes excuse employees from duty [without loss of pay and without being required to use leave] in other similar circumstances such as weather related closures and delays, security and emergency situations, National days of mourning and inauguration day [D.C. locality only].  Such decisions often leave contractor employees wondering how these executive branch actions will affect them.

The answer varies depending upon a number of things including the contractor’s leave and pay policies.  

First, it should be noted that the President’s or executive agency’s actions do not create additional Federal holidays.  Federal holidays may only be created by the legislative branch with the President then signing them into law.

Government contract terms and conditions are generally silent on such matters and therefore leave such matters for the contractor to manage.

Contracts for supplies and manufactured goods do not contain requirements for contractor employee holiday and vacation entitlements.  Any holiday or paid time-off payments are completely up to the contractor.  On the other hand construction contracts subject to the Davis-Bacon Act and service contracts subject to Service Contract Act (SCA) commonly contain wage determinations that apply to the non-exempt workers employed under the contract.  The wage determinations do contain requirements for paid holidays, but do not address any “extraordinary days off” such as those mentioned above.  Any Federally mandated paid holidays for non-exempt construction or service employees will be explicitly found in the wage determination.  The Department of Labor provides the following guidance for SCA-covered contracts, specifically concerning to the recent announcement about Christmas Eve, but generally applying to other similar actions:

Holiday Pay for Day before Christmas (December 24, 2007)

For Service Contract Workers

Government contractors subject to the requirements of the McNamara-O’Hara Service Contract Act (SCA) are required to compensate covered employees in accordance with the wages and fringe benefits listed in the applicable wage determination included in the specific contract.  

Most SCA wage determinations list the ten Federal holidays as a fringe benefit for which payment is required.  In these cases, because the Day before Christmas is not a named holiday contained in the wage determination, paid time off for that day would not be required under the SCA.  In these cases, any pay provided for time off on December 24, 2007, will be a matter of discretion for the contractor.  Issues regarding contract payments for such time not worked would be a procurement matter within the purview of the contracting agency.  Contractors, however, may allow covered employees to take paid leave benefits for that day off in accordance with the contractor’s standard leave policies.

In certain rare instances, the SCA wage determination applicable to a contract may include a paid holiday provision for any day declared by the U.S. President to be a holiday, such as the Day before Christmas, National Day of Observance, or for any work day where the Federal facility is closed.  In these unusual instances, holiday pay would be required under the SCA for December 24, 2007.   

Contractor employees, therefore, should look to their management concerning whether they will be relieved from scheduled work days/hours and in particular whether such time will be considered paid time off or not.

If questions arise concerning impact on a Navy/Marine Corps contract, contracting officers should contact the Navy or NAVFAC Labor Advisor for guidance, since it is not possible to provide a standard answer that will apply to all situations.
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Training Time

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

“Q&A” will be a section of the newsletter that will allow readers to have input into the newsletter.  We have noticed during labor standards training sessions that contracting personnel often ask the tough questions that require us to be more than “one slide deep”.  We would like to share those questions (and answers) of general interest with others in the contracting community.  Just e-mail your question to Frank Dean (frank.dean@navy.mil) or Kim Hussey (kimberly.hussey@navy.mil).  We will then share the question and answer in our newsletter.   Identities will be kept anonymous.  We look forward to your challenging and insightful questions.

THIS NEWSLETTER’S QUESTION:

Question:  I am the PCO on a solicitation for a follow-on service contract.  The current contract is subject to the SCA and the incumbent contract has a collective bargaining agreement (CBA) with a union representing employees working on the contract.  I understand that FAR 22.1008-2 requires me to use a wage determination based upon the CBA.  Must I also include Department of Labor’s (DOL’s) standard area wage determination in the new solicitation and contract?

Answer:

As with many labor standards issues, the answer depends upon additional facts and circumstances.  First, it is important to understand that wages and benefits in the CBA apply only to the contractor’s “bargaining unit” employees.  The “bargaining unit” consist of those employees that have been represented by the union (or other collective agent) during negotiations with the incumbent contractor.  Therefore, if all of the ‘service employees’ used by the contractor for contract performance are in the bargaining unit, then there is no need to include another wage determination in the new solicitation/contract.  For example, a recent CBA received by one of our contracting offices contained the following language:  “The Employer recognizes the Union as the sole collective bargaining agent for all Production Employees…”.  When all ‘service employees’ (as defined in FAR 22.1001) used on the contract are covered by the CBA, then the CBA-based wage determination is the only one required.

However, if there are ‘service employees’ used by the contractor that are not in the bargaining unit, then DOL’s standard (or non-standard) wage determination covering those employees should also be included in the solicitation/contract.  For example, in many large SCA-covered contracts, the contractor employs skilled trades employees (electricians, mechanics, etc.) that are represented by union(s) and covered by CBAs.  Under that same contract they also employ other clerical, administrative and support personnel that are not represented by any collective bargaining agent or CBA.  In such situations a CBA-based wage determination will apply to those that are in represented bargaining units and DOL’s standard wage determination will apply to “all other ‘service employees’ ”.
When including more than one wage determination in an SCA-covered solicitation/contract, it is recommended that information be placed in the solicitation that makes it clear which group of workers is covered by each specific wage determination.    For example, let’s assume a contract that has aircraft mechanics who are represented by a union and for which a CBA establishing wage/benefit rates exist.  The contractor also has non-exempt inspection personnel, clerical and other personnel performing on the contract.  The following language would be appropriate:

“Wage Determinations:

The attached wage determinations will apply to the awarded contract:

Wage Determination # CBA-2008-0000 – This wage determination applies to all bargaining unit personnel represented by XXXXX union under the collective bargaining agreement with ABC Corp., the incumbent contractor.

Wage Determination # 2005-2103 – This wage determination applies to all other non-bargaining unit ‘service employees’ (as defined in FAR 22.1001) which will be used for contract performance.”
If it is not clear, the incumbent contractor should be requested to identify the ‘bargaining unit’ employees and whether it uses any ‘service employees’ on the contract that are not subject to CBA terms.
If in doubt, the Navy/NAVFAC Labor Advisors can help clarify which wage determinations are appropriate for the new solicitation/contract and which groups of workers are subject to each wage determination.

[image: image8.png]


   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
EEO Minority Goals for Construction Contracts – Navy & Marine Corps Bases:

http://acquisition.navy.mil/content/view/full/3736
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm













